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Subpart A [Reserved] 

Subpart B—Servicing Business and 
Industry Guaranteed Loans 

§ 4287.101 Introduction. 
(a) This subpart supplements part 

4279, subparts A and B, by providing ad-
ditional requirements and instructions 
for servicing and liquidating all Busi-
ness and Industry (B&I) Guaranteed 
Loans. This includes Drought and Dis-
aster (D&D), Disaster Assistance for 
Rural Business Enterprises (DARBE), 
and Business and Industry Disaster 
(BID) loans. 

(b) The lender will be responsible for 
servicing the entire loan and will re-

main mortgagee and secured party of 
record notwithstanding the fact that 
another party may hold a portion of 
the loan. The entire loan will be se-
cured by the same security with equal 
lien priority for the guaranteed and 
unguaranteed portions of the loan. The 
unguaranteed portion of a loan will 
neither be paid first nor given any pref-
erence or priority over the guaranteed 
portion of the loan. 

(c) Copies of all forms, regulations, 
and Instructions referenced in this sub-
part are available in any Agency office. 
Whenever a form is designated in this 
subpart, that designation includes 
predecessor and successor forms, if ap-
plicable, as specified by the field or Na-
tional Office. 

§ 4287.102 Definitions. 
The definitions and abbreviations 

contained in § 4279.2 of subpart A of 
part 4279 of this chapter apply to this 
subpart. 

§ 4287.103 Exception authority. 
Section 4279.15 of subpart A of part 

4279 of this chapter applies to this sub-
part. 

§§ 4287.104–4287.105 [Reserved] 

§ 4287.106 Appeals. 
Section 4279.16 of subpart A of part 

4279 of this chapter applies to this sub-
part. 

§ 4287.107 Routine servicing. 
The lender is responsible for serv-

icing the entire loan and for taking all 
servicing actions that a prudent lender 
would perform in servicing its own 
portfolio of loans that are not guaran-
teed. The Loan Note Guarantee is un-
enforceable by the lender to the extent 
any loss is occasioned by violation of 
usury laws, use of loan funds for unau-
thorized purposes, negligent servicing, 
or failure to obtain the required secu-
rity interest regardless of the time at 
which the Agency acquires knowledge 
of the foregoing. This responsibility in-
cludes but is not limited to the collec-
tion of payments, obtaining compli-
ance with the covenants and provisions 
in the Loan Agreement, obtaining and 
analyzing financial statements, check-
ing on payment of taxes and insurance 
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premiums, and maintaining liens on 
collateral. 

(a) Lender reports and annual renewal 
fee. The lender must report the out-
standing principal and interest balance 
on each guaranteed loan semiannually 
using a USDA-approved status report 
or other approved format. The lender 
will transmit the annual renewal fee to 
the Agency simultaneously with the 
December 31 semiannual status report 
in accordance with 7 CFR part 4279, 
subpart B, § 4279.107. 

(b) Loan classification. Within 90 days 
of receipt of the Loan Note Guarantee, 
the lender must notify the Agency of 
the loan’s classification or rating 
under its regulatory standards. Should 
the classification be changed at a fu-
ture time, the Agency must be notified 
immediately. 

(c) Agency and lender conference. At 
the Agency’s request, the lender will 
meet with the Agency to ascertain how 
the guaranteed loan is being serviced 
and that the conditions and covenants 
of the Loan Agreement are being en-
forced. 

(d) Financial reports. The lender must 
obtain and forward to the Agency the 
financial statements required by the 
Loan Agreement. The lender must sub-
mit annual financial statements to the 
Agency within 120 days of the end of 
the borrower’s fiscal year. The lender 
must analyze the financial statements 
and provide the Agency with a written 
summary of the lender’s analysis and 
conclusions, including trends, 
strengths, weaknesses, extraordinary 
transactions, and other indications of 
the financial condition of the borrower. 
Spreadsheets of the new financial 
statements must be included. 

(e) Additional expenditures. The lender 
will not make additional loans to the 
borrower without first obtaining the 
prior written approval of the Agency, 
even though such loans will not be 
guaranteed. 

[61 FR 67648, Dec. 23, 1996, as amended at 70 
FR 57486, Oct. 3, 2005] 

§§ 4287.108–4287.111 [Reserved] 

§ 4287.112 Interest rate adjustments. 
(a) Reductions. The borrower, lender, 

and holder (if any) may collectively 
initiate a permanent or temporary re-

duction in the interest rate of the 
guaranteed loan at any time during the 
life of the loan upon written agreement 
among these parties. The Agency must 
be notified by the lender, in writing, 
within 10 calendar days of the change. 
If any of the guaranteed portion has 
been purchased by the Agency, then 
the Agency will affirm or reject inter-
est rate change proposals in writing. 
The Agency will concur in such inter-
est-rate changes only when it is dem-
onstrated to the Agency that the 
change is a more viable alternative 
than initiating or proceeding with liq-
uidation of the loan or continuing with 
the loan in its present state. 

(1) Fixed rates can be changed to 
variable rates to reduce the borrower’s 
interest rate only when the variable 
rate has a ceiling which is less than or 
equal to the original fixed rate. 

(2) Variable rates can be changed to a 
fixed rate which is at or below the cur-
rent variable rate. 

(3) The interest rates, after adjust-
ments, must comply with the require-
ments for interest rates on new loans 
as established by § 4279.125 of subpart B 
of part 4279 of this chapter. 

(4) The lender is responsible for the 
legal documentation of interest-rate 
changes by an endorsement or any 
other legally effective amendment to 
the promissory note; however, no new 
notes may be issued. Copies of all legal 
documents must be provided to the 
Agency. 

(b) Increases. No increases in interest 
rates will be permitted except the nor-
mal fluctuations in approved variable 
interest rates unless a temporary in-
terest-rate reduction had occurred. 

§ 4287.113 Release of collateral. 

(a) All releases of collateral with a 
value exceeding $100,000 must be sup-
ported by a current appraisal on the 
collateral released. The appraisal will 
be at the expense of the borrower and 
must meet the requirements of 
§ 4279.144 of subpart B of part 4279 of 
this chapter. The remaining collateral 
must be sufficient to provide for repay-
ment of the Agency’s guaranteed loan. 
The Agency may, at its discretion, re-
quire an appraisal of the remaining col-
lateral in cases where it is determined 

VerDate Aug<31>2005 14:25 Feb 13, 2007 Jkt 211026 PO 00000 Frm 00829 Fmt 8010 Sfmt 8010 Y:\SGML\211026.XXX 211026er
jo

ne
s 

on
 P

R
O

D
1P

C
71

 w
ith

 C
F

R



820 

7 CFR Ch. XLII (1–1–07 Edition) §§ 4287.114–4287.122 

that the Agency may be adversely af-
fected by the release of collateral. Sale 
or release of collateral must be based 
on an arm’s-length transaction. 

(b) Within the parameters of para-
graph (a) of this section, lenders may, 
over the life of the loan, release collat-
eral (other than personal and corporate 
guarantees) with a cumulative value of 
up to 20 percent of the original loan 
amount without Agency concurrence if 
the proceeds generated are used to re-
duce the guaranteed loan or to buy re-
placement collateral. 

(c) Within the parameters of para-
graph (a) of this section, release of col-
lateral with a cumulative value in ex-
cess of 20 percent of the original loan 
or when the proceeds will not be used 
to reduce the guaranteed loan or to 
buy replacement collateral must be re-
quested in writing by the lender and 
concurred in by the Agency in writing 
in advance of the release. A written 
evaluation will be completed by the 
lender to justify the release. 

§§ 4287.114–4287.122 [Reserved] 

§ 4287.123 Subordination of lien posi-
tion. 

A subordination of the lender’s lien 
position must be requested in writing 
by the lender and concurred in by the 
Agency in writing in advance of the 
subordination. The subordination must 
enhance the borrower’s business and 
the Agency’s interest. After the subor-
dination, collateral must be adequate 
to secure the loan. The lien to which 
the guaranteed loan is subordinated 
must be for a fixed dollar limit and 
fixed or limited term, after which the 
guaranteed loan lien priority will be 
restored. Subordination to a revolving 
line of credit will not exceed 1 year. 
There must be adequate consideration 
for the subordination. 

§ 4287.124 Alterations of loan instru-
ments. 

The lender shall neither alter nor ap-
prove any alterations of any loan in-
strument without the prior written ap-
proval of the Agency. 

§§ 4287.125–4287.133 [Reserved] 

§ 4287.134 Transfer and assumption. 
(a) Documentation of request. All 

transfers and assumptions must be ap-
proved in writing by the Agency and 
must be to eligible applicants in ac-
cordance with subpart B of part 4279 of 
this chapter. An individual credit re-
port must be provided for transferee 
proprietors, partners, officers, direc-
tors, and stockholders with 20 percent 
or more interest in the business, along 
with such other documentation as the 
Agency may request to determine eli-
gibility. 

(b) Terms. Loan terms must not be 
changed unless the change is approved 
in writing by the Agency with the con-
currence of any holder and the trans-
feror (including guarantors) if they 
have not been or will not be released 
from liability. Any new loan terms 
must be within the terms authorized 
by 4279.126 of subpart B of part 4279 of 
this chapter. The lender’s request for 
approval of new loan terms will be sup-
ported by an explanation of the reasons 
for the proposed change in loan terms. 

(c) Release of liability. The transferor, 
including any guarantor, may be re-
leased from liability only with prior 
Agency written concurrence and only 
when the value of the collateral being 
transferred is at least equal to the 
amount of the loan being assumed and 
is supported by a current appraisal and 
a current financial statement. The 
Agency will not pay for the appraisal. 
If the transfer is for less than the debt, 
the lender must demonstrate to the 
Agency that the transferor and guaran-
tors have no reasonable debt-paying 
ability considering their assets and in-
come in the foreseeable future. 

(d) Proceeds. Any proceeds received 
from the sale of collateral before a 
transfer and assumption will be cred-
ited to the transferor’s guaranteed loan 
debt in inverse order of maturity be-
fore the transfer and assumption are 
closed. 

(e) Additional loans. Loans to provide 
additional funds in connection with a 
transfer and assumption must be con-
sidered as a new loan application under 
subpart B of part 4279 of this chapter. 

(f) Credit quality. The lender must 
make a complete credit analysis which 
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is subject to Agency review and ap-
proval. 

(g) Documents. Prior to Agency ap-
proval, the lender must advise the 
Agency, in writing, that the trans-
action can be properly and legally 
transferred, and the conveyance instru-
ments will be filed, registered, or re-
corded as appropriate. 

(1) The assumption will be done on 
the lender’s form of assumption agree-
ment and will contain the Agency case 
number of the transferor and trans-
feree. The lender will provide the Agen-
cy with a copy of the transfer and as-
sumption agreement. The lender must 
ensure that all transfers and assump-
tions are noted on all original Loan 
Note Guarantees. 

(2) A new Loan Agreement, con-
sistent in principle with the original 
Loan Agreement, should be executed to 
establish the terms and conditions of 
the loan being assumed. An assumption 
agreement can be used to establish the 
loan covenants. 

(3) The lender will provide to the 
Agency a written certification that the 
transfer and assumption is valid, en-
forceable, and complies with all Agen-
cy regulations. 

(h) Loss resulting from transfer. If a 
loss should occur upon consummation 
of a complete transfer and assumption 
for less than the full amount of the 
debt and the transferor (including per-
sonal guarantors) is released from li-
ability, the lender, if it holds the guar-
anteed portion, may file an estimated 
report of loss to recover its pro rata 
share of the actual loss. If a holder 
owns any of the guaranteed portion, 
such portion must be repurchased by 
the lender or the Agency in accordance 
with 4279.78(c) of subpart A of part 4279 
of this chapter. In completing the re-
port of loss, the amount of the debt as-
sumed will be entered as net collateral 
(recovery). Approved protective ad-
vances and accrued interest thereon 
made during the arrangement of a 
transfer and assumption will be in-
cluded in the calculations. 

(i) Related party. If the transferor and 
transferee are affiliated or related par-
ties, any transfer and assumption must 
be for the full amount of the debt. 

(j) Payment requests. Requests for a 
loan guarantee to provide equity for a 

transfer and assumption must be con-
sidered as a new loan under subpart B 
of part 4279 of this chapter. 

(k) Cash downpayment. When the 
transferee will be making a cash down-
payment as part of the transfer and as-
sumption: 

(1) The lender must have an appro-
priate appraiser, acceptable to both the 
transferee and transferor and currently 
authorized to perform appraisals, de-
termine the value of the collateral se-
curing the loan. The appraisal fee and 
any other costs will not be paid by the 
Agency. 

(2) The market value of the collat-
eral, plus any additional property the 
transferee proposes to offer as collat-
eral, must be adequate to secure the 
balance of the guaranteed loans. 

(3) Cash downpayments may be paid 
directly to the transferor provided: 

(i) The lender recommends that the 
cash be released, and the Agency con-
curs prior to the transaction being 
completed. The lender may wish to re-
quire that an amount be retained for a 
defined period of time as a reserve 
against future defaults. Interest on 
such account may be paid periodically 
to the transferor or transferee as 
agreed; 

(ii) The lender determines that the 
transferee has the repayment ability to 
meet the obligations of the assumed 
guaranteed loan as well as any other 
indebtedness; 

(iii) Any payments by the transferee 
to the transferor will not suspend the 
transferee’s obligations to continue to 
meet the guaranteed loan payments as 
they come due under the terms of the 
assumption; and 

(iv) The transferor agrees not to take 
any action against the transferee in 
connection with the assumption with-
out prior written approval of the lender 
and the Agency. 

§ 4287.135 Substitution of lender. 

After the issuance of a Loan Note 
Guarantee, the lender shall not sell or 
transfer the entire loan without the 
prior written approval of the Agency. 
The Agency will not pay any loss or 
share in any costs (i.e., appraisal fees, 
environmental studies, or other costs 
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associated with servicing or liqui-
dating the loan) with a new lender un-
less a relationship is established 
through a substitution of lender in ac-
cordance with paragraph (a) of this sec-
tion. This includes cases where the 
lender has failed and been taken over 
by a regulatory agency such as the 
Federal Deposit Insurance Corporation 
(FDIC) and the loan is subsequently 
sold to another lender. 

(a) The Agency may approve the sub-
stitution of a new lender if: 

(1) The proposed substitute lender: 
(i) Is an eligible lender in accordance 

with 4279.29 of subpart A of part 4279 of 
this chapter; 

(ii) Is able to service the loan in ac-
cordance with the original loan docu-
ments; and 

(iii) Agrees in writing to acquire title 
to the unguaranteed portion of the 
loan held by the original lender and as-
sumes all original loan requirements, 
including liabilities and servicing re-
sponsibilities. 

(2) The substitution of the lender is 
requested in writing by the borrower, 
the proposed substitute lender, and the 
original lender if still in existence. 

(b) Where the lender has failed and 
been taken over by FDIC and the guar-
anteed loan is liquidated by FDIC rath-
er than being sold to another lender, 
the Agency will pay losses and share in 
costs as if FDIC were an approved sub-
stitute lender. 

§§ 4287.136–4287.144 [Reserved] 

§ 4287.145 Default by borrower. 
(a) The lender must notify the Agen-

cy when a borrower is 30 days past due 
on a payment or is otherwise in default 
of the Loan Agreement. Form FmHA 
1980–44, ‘‘Guaranteed Loan Borrower 
Default Status,’’ will be used and the 
lender will continue to submit this 
form bimonthly until such time as the 
loan is no longer in default. If a mone-
tary default exceeds 60 days, the lender 
will arrange a meeting with the Agen-
cy and the borrower to resolve the 
problem. 

(b) In considering options, the pros-
pects for providing a permanent cure 
without adversely affecting the risk to 
the Agency and the lender is the para-
mount objective. 

(1) Curative actions include but are 
not limited to: 

(i) Deferment of principal (subject to 
rights of any holder); 

(ii) An additional unguaranteed loan 
by the lender to bring the account cur-
rent; 

(iii) Reamortization of or resched-
uling the payments on the loan (sub-
ject to rights of any holder); 

(iv) Transfer and assumption of the 
loan in accordance with § 4287.134 of 
this subpart; 

(v) Reorganization; 
(vi) Liquidation; 
(vii) Subsequent loan guarantees; and 
(viii) Changes in interest rates with 

the Agency’s, the lender’s, and holder’s 
approval, provided that the interest 
rate is adjusted proportionately be-
tween the guaranteed and 
unguaranteed portion of the loan and 
the type of rate remains the same. 

(2) In the event a deferment, resched-
uling, reamortization, or moratorium 
is accomplished, it will be limited to 
the remaining life of the collateral or 
remaining limits as contained in 
§ 4279.126 of subpart B of part 4279 of 
this chapter, whichever is less. 

§§ 4287.146–4287.155 [Reserved] 

§ 4287.156 Protective advances. 

Protective advances are advances 
made by the lender for the purpose of 
preserving and protecting the collat-
eral where the debtor has failed to, will 
not, or cannot meet its obligations. 
Sound judgment must be exercised in 
determining that the protective ad-
vance preserves collateral and recovery 
is actually enhanced by making the ad-
vance. Protective advances will not be 
made in lieu of additional loans. 

(a) The maximum loss to be paid by 
the Agency will never exceed the origi-
nal principal plus accrued interest re-
gardless of any protective advances 
made. 

(b) Protective advances and interest 
thereon at the note rate will be guar-
anteed at the same percentage of loss 
as provided in the Loan Note Guar-
antee. 

(c) Protective advances must con-
stitute an indebtedness of the borrower 
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to the lender and be secured by the se-
curity instruments. Agency written au-
thorization is required when cumu-
lative protective advances exceed 
$5,000. 

§ 4287.157 Liquidation. 
In the event of one or more incidents 

of default or third party actions that 
the borrower cannot or will not cure or 
eliminate within a reasonable period of 
time, liquidation may be considered. If 
the lender concludes that liquidation is 
necessary, it must request the Agen-
cy’s concurrence. The lender will liq-
uidate the loan unless the Agency, at 
its option, carries out liquidation. 
When the decision to liquidate is made, 
if the loan has not already been repur-
chased, provisions will be made for re-
purchase in accordance with § 4279.78 of 
subpart A of part 4279 of this chapter. 

(a) Decision to liquidate. A decision to 
liquidate shall be made when it is de-
termined that the default cannot be 
cured through actions contained in 
§ 4287.145 of this subpart or it has been 
determined that it is in the best inter-
est of the Agency and the lender to liq-
uidate. The decision to liquidate or 
continue with the borrower must be 
made as soon as possible when any of 
the following exist: 

(1) A loan has been delinquent 90 days 
and the lender and borrower have not 
been able to cure the delinquency 
through one of the actions contained in 
§ 4287.145 of this subpart. 

(2) It has been determined that delay-
ing liquidation will jeopardize full re-
covery on the loan. 

(3) The borrower or lender has been 
uncooperative in resolving the problem 
and the Agency or the lender has rea-
son to believe the borrower is not act-
ing in good faith, and it would enhance 
the position of the guarantee to liq-
uidate immediately. 

(b) Liquidation by the Agency. The 
Agency may require the lender to as-
sign the security instruments to the 
Agency if the Agency, at its option, de-
cides to liquidate the loan. When the 
Agency liquidates, reasonable liquida-
tion expenses will be assessed against 
the proceeds derived from the sale of 
the collateral. Form FmHA 1980–45, 
‘‘Notice of Liquidation Responsi-
bility,’’ will be forwarded to the Fi-

nance Office when the Agency 
liquidates the loan. 

(c) Submission of liquidation plan. The 
lender will, within 30 days after a deci-
sion to liquidate, submit to the Agency 
in writing its proposed detailed method 
of liquidation. Upon approval by the 
Agency of the liquidation plan, the 
lender will commence liquidation. 

(d) Lender’s liquidation plan. The liq-
uidation plan must include, but is not 
limited to, the following: 

(1) Such proof as the Agency requires 
to establish the lender’s ownership of 
the guaranteed loan promissory note 
and related security instruments and a 
copy of the payment ledger if available 
which reflects the current loan balance 
and accrued interest to date and the 
method of computing the interest. 

(2) A full and complete list of all col-
lateral including any personal and cor-
porate guarantees. 

(3) The recommended liquidation 
methods for making the maximum col-
lection possible on the indebtedness 
and the justification for such methods, 
including recommended action: 

(i) For acquiring and disposing of all 
collateral; and 

(ii) To collect from guarantors. 
(4) Necessary steps for preservation 

of the collateral. 
(5) Copies of the borrower’s latest 

available financial statements. 
(6) Copies of the guarantor’s latest 

available financial statements. 
(7) An itemized list of estimated liq-

uidation expenses expected to be in-
curred along with justification for each 
expense. 

(8) A schedule to periodically report 
to the Agency on the progress of liq-
uidation. 

(9) Estimated protective advance 
amounts with justification. 

(10) Proposed protective bid amounts 
on collateral to be sold at auction and 
a breakdown to show how the amounts 
were determined. 

(11) If a voluntary conveyance is con-
sidered, the proposed amount to be 
credited to the guaranteed debt. 

(12) Legal opinions, if needed. 
(13) If the outstanding balance of 

principal and accrued interest is less 
than $200,000, the lender will obtain an 
estimate of fair market and potential 
liquidation value of the collateral. If 
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the outstanding balance of principal 
and accrued interest is $200,000 or 
more, the lender will obtain an inde-
pendent appraisal report meeting the 
requirements of § 4279.144 of subpartB of 
part 4279 of this chapter on all collat-
eral securing the loan which will re-
flect the fair market value and poten-
tial liquidation value. In order to for-
mulate a liquidation plan which maxi-
mizes recovery, collateral must be 
evaluated for the release of hazardous 
substances, petroleum products, or 
other environmental hazards which 
may adversely impact the market 
value of the collateral. The appraisal 
shall consider this aspect. The inde-
pendent appraiser’s fee, including the 
cost of the environmental site assess-
ment, will be shared equally by the 
Agency and the lender. 

(e) Approval of liquidation plan. The 
Agency will inform the lender in writ-
ing whether it concurs in the lender’s 
liquidation plan. Should the Agency 
and the lender not agree on the liquida-
tion plan, negotiations will take place 
between the Agency and the lender to 
resolve the disagreement. When the 
liquidation plan is approved by the 
Agency, the lender will proceed expedi-
tiously with liquidation. 

(1) A transfer and assumption of the 
borrower’s operation can be accom-
plished before or after the loan goes 
into liquidation. However, if the collat-
eral has been purchased through fore-
closure or the borrower has conveyed 
title to the lender, no transfer and as-
sumption is permitted. 

(2) A protective bid may be made by 
the lender, with prior Agency written 
approval, at a foreclosure sale to pro-
tect the lender’s and the Agency’s in-
terest. The protective bid will not ex-
ceed the amount of the loan, including 
expenses of foreclosure, and should be 
based on the liquidation value consid-
ering estimated expenses for holding 
and reselling the property. These ex-
penses include, but are not limited to, 
expenses for resale, interest accrual, 
length of time necessary for resale, 
maintenance, guard service, weather-
ization, and prior liens. 

(f) Acceleration. The lender, or the 
Agency if it liquidates, will proceed to 
accelerate the indebtedness as expedi-
tiously as possible when acceleration is 

necessary including giving any notices 
and taking any other legal actions re-
quired. A copy of the acceleration no-
tice or other acceleration document 
will be sent to the Agency (or lender if 
the Agency liquidates). The guaranteed 
loan will be considered in liquidation 
once the loan has been accelerated and 
a demand for payment has been made 
upon the borrower. 

(g) Filing an estimated loss claim. When 
the lender is conducting the liquida-
tion and owns any or all of the guaran-
teed portion of the loan, the lender will 
file an estimated loss claim once a de-
cision has been made to liquidate if the 
liquidation will exceed 90 days. The es-
timated loss payment will be based on 
the liquidation value of the collateral. 
For the purpose of reporting and loss 
claim computation, the lender will dis-
continue interest accrual on the de-
faulted loan in accordance with Agency 
procedures, and the loss claim will be 
promptly processed in accordance with 
applicable Agency regulations. 

(h) Accounting and reports. When the 
lender conducts liquidation, it will ac-
count for funds during the period of liq-
uidation and will provide the Agency 
with reports at least quarterly on the 
progress of liquidation including dis-
position of collateral, resulting costs, 
and additional procedures necessary for 
successful completion of the liquida-
tion. 

(i) Transmitting payments and proceeds 
to the Agency. When the Agency is the 
holder of a portion of the guaranteed 
loan, the lender will transmit to the 
Agency its pro rata share of any pay-
ments received from the borrower; liq-
uidation; or other proceeds using Form 
FmHA 1980–43, ‘‘Lender’s Guaranteed 
Loan Payment to FmHA.’’ 

(j) Abandonment of collateral. There 
may be instances when the cost of liq-
uidation would exceed the potential re-
covery value of the collection. The 
lender, with proper documentation and 
concurrence of the Agency, may aban-
don the collateral in lieu of liquida-
tion. A proposed abandonment will be 
considered a servicing action requiring 
the appropriate environmental review 
by the Agency in accordance with sub-
part G of part 1940 of this title. Exam-
ples where abandonment may be con-
sidered include, but are not limited to: 
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(1) The cost of liquidation is in-
creased or the value of the collateral is 
decreased by environmental issues; 

(2) The collateral is functionally or 
economically obsolete; 

(3) There are superior liens held by 
other parties in excess of the value of 
the collateral; 

(4) The collateral has deteriorated; or 
(5) The collateral is specialized and 

there is little or no demand for it. 
(k) Disposition of personal or corporate 

guarantees. The lender should take ac-
tion to maximize recovery from all col-
lateral, including personal and cor-
porate guarantees. The lender will seek 
a deficiency judgment when there is a 
reasonable chance of future collection 
of the judgment. The lender must make 
a decision whether or not to seek a de-
ficiency judgment when: 

(1) A borrower voluntarily liquidates 
the collateral, but the sale fails to pay 
the guaranteed indebtedness; 

(2) The collateral is voluntarily con-
veyed to the lender, but the borrower 
and personal and corporate guarantors 
are not released from liability; or 

(3) A liquidation plan is being devel-
oped for forced liquidation. 

(l) Compromise settlement. A com-
promise settlement may be considered 
at any time. 

(1) The lender and the Agency must 
receive complete financial information 
on all parties obligated for the loan 
and must be satisfied that the state-
ments reflect the true and correct fi-
nancial position of the debtor including 
all assets. Adequate consideration 
must be received before a release from 
liability is issued. Adequate consider-
ation includes money, additional secu-
rity, or other benefit to the goals and 
objectives of the Agency. 

(2) Before a personal guarantor can 
be released from liability, the fol-
lowing factors must be considered. 

(i) Cash, either lump sum or over a 
period of time, or other consideration 
offered by the guarantor; 

(ii) Age and health of the guarantor; 
(iii) Potential income of the guar-

antor; 
(iv) Inheritance prospects of the 

guarantor; 
(v) Availability of the guarantor’s as-

sets. 

(vi) Possibility that the guarantor’s 
assets have been concealed or improp-
erly transferred; and 

(vii) Effect of other guarantors on 
the loan. 

(3) Once the Agency and the lender 
agree on a reasonable amount that is 
fair and adequate, the lender can pro-
ceed to effect the settlement com-
promise. 

(4) A compromise will only be accept-
ed if it is in the best interest of the 
Agency. 

§ 4287.158 Determination of loss and 
payment. 

In all liquidation cases, final settle-
ment will be made with the lender 
after the collateral is liquidated, un-
less otherwise designated as a future 
recovery or after settlement and com-
promise of all parties has been com-
pleted. The Agency will have the right 
to recover losses paid under the guar-
antee from any party which may be lia-
ble. 

(a) Report of loss form. Form FmHA 
449–30, ‘‘Loan Note Guarantee Report of 
Loss,’’ will be used for calculations of 
all estimated and final loss determina-
tions. Estimated loss payments may 
only be approved by the Agency after 
the Agency has approved a liquidation 
plan. 

(b) Estimated loss. In accordance with 
the requirements of § 4287.157(g) of this 
subpart, an estimated loss claim based 
on liquidation appraisal value will be 
prepared and submitted by the lender. 

(1) The estimated loss payment shall 
be applied as of the date of such pay-
ment. The total amount of the loss 
payment remitted by the Agency will 
be applied by the lender on the guaran-
teed portion of the loan debt. Such ap-
plication does not release the borrower 
from liability. 

(2) An estimated loss will be applied 
first to reduce the principal balance on 
the guaranteed loan and the balance, if 
any, to accrued interest. Interest ac-
crual on the defaulted loan will be dis-
continued. 

(3) A protective advance claim will be 
paid only at the time of the final re-
port of loss payment, except in certain 
transfer and assumption situations as 
specified in § 4287.134 of this subpart. 
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(c) Final loss. Within 30 days after liq-
uidation of all collateral, except for 
certain unsecured personal or cor-
porate guarantees as provided for in 
this section, is completed, a final re-
port of loss must be prepared and sub-
mitted by the lender to the Agency. 
The Agency will not guarantee interest 
beyond this 30-day period other than 
for the period of time it takes the 
Agency to process the loss claim. Be-
fore approval by the Agency of any 
final loss report, the lender must ac-
count for all funds during the period of 
liquidation, disposition of the collat-
eral, all costs incurred, and any other 
information necessary for the success-
ful completion of liquidation. Upon re-
ceipt of the final accounting and report 
of loss, the Agency may audit all appli-
cable documentation to determine the 
final loss. The lender will make its 
records available and otherwise assist 
the Agency in making any investiga-
tion. The documentation accom-
panying the report of loss must support 
the amounts shown on Form FmHA 
449–30. 

(1) A determination must be made re-
garding the collectibility of unsecured 
personal and corporate guarantees. If 
reasonably possible, such guarantees 
should be promptly collected or other-
wise disposed of in accordance with 
§ 4287.157(k) of this subpart prior to 
completion of the final loss report. 
However, in the event that collection 
from the guarantors appears unlikely 
or will require a prolonged period of 
time, the report of loss will be filed 
when all other collateral has been liq-
uidated, and unsecured personal or cor-
porate guarantees will be treated as a 
future recovery with the net proceeds 
to be shared on a pro rata basis by the 
lender and the Agency. 

(2) The lender must document that 
all of the collateral has been accounted 
for and properly liquidated and that 
liquidation proceeds have been prop-
erly accounted for and applied cor-
rectly to the loan. 

(3) The lender will show a breakdown 
of any protective advance amount as to 
the payee, purpose of the expenditure, 
date paid, and evidence that the 
amount expended was proper and that 
payment was actually made. 

(4) The lender will show a breakdown 
of liquidation expenses as to the payee, 
purpose of the expenditure, date paid, 
and evidence that the amount expended 
was proper and that payment was actu-
ally made. Liquidation expenses are re-
coverable only from collateral pro-
ceeds. Attorney fees may be approved 
as liquidation expenses provided the 
fees are reasonable and cover legal 
issues pertaining to the liquidation 
that could not be properly handled by 
the lender and its in-house counsel. 

(5) Accrued interest will be supported 
by documentation as to how the 
amount was accrued. If the interest 
rate was a variable rate, the lender will 
include documentation of changes in 
both the selected base rate and the 
loan rate. 

(6) Loss payments will be paid by the 
Agency within 60 days after the review 
of the final loss report and accounting 
of the collateral. 

(d) Loss limit. The amount payable by 
the Agency to the lender cannot exceed 
the limits set forth in the Loan Note 
Guarantee. 

(e) Rent. Any net rental or other in-
come that has been received by the 
lender from the collateral will be ap-
plied on the guaranteed loan debt. 

(f) Liquidation costs. Liquidation costs 
will be deducted from the proceeds of 
the disposition of primary collateral. If 
changed circumstances after submis-
sion of the liquidation plan require a 
substantial revision of liquidation 
costs, the lender will procure the Agen-
cy’s written concurrence prior to pro-
ceeding with the proposed changes. No 
in-house expenses of the lender will be 
allowed. In-house expenses include, but 
are not limited to, employee’s salaries, 
staff lawyers, travel, and overhead. 

(g) Payment. When the Agency finds 
the final report of loss to be proper in 
all respects, it will approve Form 
FmHA 449–30 and proceed as follows: 

(1) If the loss is greater than any es-
timated loss payment, the Agency will 
pay the additional amount owed by the 
Agency to the lender. 

(2) If the loss is less than the esti-
mated loss payment, the lender will re-
imburse the Agency for the overpay-
ment plus interest at the note rate 
from the date of payment. 
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(3) If the Agency has conducted the 
liquidation, it will pay the lender in ac-
cordance with the Loan Note Guar-
antee. 

§§ 4287.159–4287.168 [Reserved] 

§ 4287.169 Future recovery. 
After a loan has been liquidated and 

a final loss has been paid by the Agen-
cy, any future funds which may be re-
covered by the lender will be pro rated 
between the Agency and the lender 
based on the original percentage of 
guarantee. 

§ 4287.170 Bankruptcy. 
The lender is responsible for pro-

tecting the guaranteed loan and all col-
lateral securing the loan in bankruptcy 
proceedings. 

(a) Lender’s responsibilities. It is the 
lender’s responsibility to protect the 
guaranteed loan debt and all of the col-
lateral securing it in bankruptcy pro-
ceedings. These responsibilities include 
but are not limited to the following: 

(1) The lender will file a proof of 
claim where necessary and all the nec-
essary papers and pleadings concerning 
the case. 

(2) The lender will attend and, where 
necessary, participate in meetings of 
the creditors and all court proceedings. 

(3) When permitted by the Bank-
ruptcy Code, the lender will request 
modification of any plan of reorganiza-
tion whenever it appears that addi-
tional recoveries are likely. 

(4) The Agency will be kept ade-
quately and regularly informed in writ-
ing of all aspects of the proceedings. 

(5) In a Chapter 11 reorganization, if 
an independent appraisal of collateral 
is necessary in the Agency’s opinion, 
the Agency and the lender will share 
such appraisal fee equally. 

(b) Reports of loss during bankruptcy. 
When the loan is involved in reorga-
nization proceedings, payment of loss 
claims may be made as provided in this 
section. For a liquidation proceeding, 
only paragraphs (b)(3) and (5) of this 
section are applicable. 

(1) Estimated loss payments. (i) If a 
borrower has filed for protection under 
Chapter 11 of the United States Code 
for a reorganization (but not Chapter 
13) and all or a portion of the debt has 

been discharged, the lender will request 
an estimated loss payment of the guar-
anteed portion of the accrued interest 
and principal discharged by the court. 
Only one estimated loss payment is al-
lowed during the reorganization. All 
subsequent claims of the lender during 
reorganization will be considered revi-
sions to the initial estimated loss. A 
revised estimated loss payment may be 
processed by the Agency, at its option, 
in accordance with any court-approved 
changes in the reorganization plan. 
Once the reorganization plan has been 
completed, the lender is responsible for 
submitting the documentation nec-
essary for the Agency to review and ad-
just the estimated loss claim to reflect 
any actual discharge of principal and 
interest and to reimburse the lender 
for any court-ordered interest-rate re-
duction under the terms of the reorga-
nization plan. 

(ii) The lender will use Form FmHA 
449–30 to request an estimated loss pay-
ment and to revise any estimated loss 
payments during the course of the re-
organization plan. The estimated loss 
claim, as well as any revisions to this 
claim, will be accompanied by docu-
mentation to support the claim. 

(iii) Upon completion of a reorganiza-
tion plan, the lender will complete a 
Form FmHA 1980–44 and forward this 
form to the Finance Office. 

(2) Interest loss payments. (i) Interest 
losses sustained during the period of 
the reorganization plan will be proc-
essed in accordance with paragraph 
(b)(1) of this section. 

(ii) Interest losses sustained after the 
reorganization plan is completed will 
be processed annually when the lender 
sustains a loss as a result of a perma-
nent interest rate reduction which ex-
tends beyond the period of the reorga-
nization plan. 

(iii) If an estimated loss claim is paid 
during the operation of the Chapter 11 
reorganization plan and the borrower 
repays in full the remaining balance 
without an additional loss sustained by 
the lender, a final report of loss is not 
necessary. 

(3) Final loss payments. Final loss pay-
ments will be processed when the loan 
is liquidated. 

(4) Payment application. The lender 
must apply estimated loss payments 
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first to the unsecured principal of the 
guaranteed portion of the debt and 
then to the unsecured interest of the 
guaranteed portion of the debt. In the 
event a bankruptcy court attempts to 
direct the payments to be applied in a 
different manner, the lender will im-
mediately notify the Agency servicing 
office. 

(5) Overpayments. Upon completion of 
the reorganization plan, the lender will 
provide the Agency with the docu-
mentation necessary to determine 
whether the estimated loss paid equals 
the actual loss sustained. If the actual 
loss sustained as a result of the reorga-
nization is less than the estimated loss, 
the lender will reimburse the Agency 
for the overpayment plus interest at 
the note rate from the date of payment 
of the estimated loss. If the actual loss 
is greater than the estimated loss pay-
ment, the lender will submit a revised 
estimated loss in order to obtain pay-
ment of the additional amount owed by 
the Agency to the lender. 

(6) Protective advances. If approved 
protective advances were made prior to 
the borrower having filed bankruptcy, 
these protective advances and accrued 
interest will be considered in the loss 
calculations. 

(c) Legal expenses during bankruptcy 
proceedings. (1) When a bankruptcy pro-
ceeding results in a liquidation of the 
borrower by a trustee, legal expenses 
will be handled as directed by the 
court. 

(2) Chapter 11 pertains to a reorga-
nization of a business contemplating 
an ongoing business rather than a ter-
mination and dissolution of the busi-
ness where legal protection is afforded 
to the business as defined under Chap-
ter 11 of the Bankruptcy Code. Con-
sequently, expenses incurred by the 
lender in a Chapter 11 reorganization 
can never be liquidation expenses un-
less the proceeding becomes a Chapter 
11 liquidation. If the proceeding should 
become a Liquidating 11, reasonable 
and customary liquidation expenses 
may be deducted from proceeds of col-
lateral as provided in the Lender’s 
Agreement. Chapter 7 pertains to a liq-
uidation of the borrower’s assets. If, 
and when, liquidation of the borrower’s 
assets under Chapter 7 is conducted by 

the bankruptcy trustee, then the lend-
er cannot claim expenses. 

§§ 4287.171–4287.179 [Reserved] 

§ 4287.180 Termination of guarantee. 

A guarantee under this part will ter-
minate automatically: 

(a) Upon full payment of the guaran-
teed loan; 

(b) Upon full payment of any loss ob-
ligation; or 

(c) Upon written notice from the 
lender to the Agency that the guar-
antee will terminate 30 days after the 
date of notice, provided that the lender 
holds all of the guaranteed portion and 
the Loan Note Guarantee is returned 
to the Agency to be canceled. 

§§ 4287.181–4287.199 [Reserved] 

§ 4287.200 OMB control number. 

The information collection require-
ments contained in this regulation 
have been approved by OMB and have 
been assigned OMB control number 
0575–0168. Public reporting burden for 
this collection of information is esti-
mated to vary from 15 minutes to 8 
hours per response, with an average of 
4 hours per response, including time for 
reviewing the collection of informa-
tion. Send comments regarding this 
burden, estimate or any other aspect of 
this collection of information, includ-
ing suggestions for reducing this bur-
den to the Department of Agriculture, 
Clearance Officer, OIRM, Stop 7630, 
Washington, DC 20250. You are not re-
quired to respond to this collection of 
information unless it displays a cur-
rently valid OMB control number. 

PART 4290—RURAL BUSINESS IN-
VESTMENT COMPANY (‘‘RBIC’’) 
PROGRAM 

Subpart A—Introduction to Part 4290 

Sec. 
4290.10 Description of the Rural Business In-

vestment Company Program. 
4290.20 Legal basis and applicability of this 

part 4290. 
4290.30 Amendments to Act and regulations. 
4290.40 How to read this part 4290. 
4290.45 Responsibility for implementing this 

part 4290. 
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